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MOVING PICTURES AND THE RIGHT OF PRIVACY 

Another State has recently been added to the lengthening list of jur- 
isdictions which recognize the existence of a "right of privacy." The 
circumstances which presented the question to the Supreme Court of 
Kansas were both novel and interesting. The defendant, proprietor 
of a store, surreptitiously took moving-picture films of a woman cus- 
tomer who was making purchases in his store; these films he caused 
to be enlarged and to be exhibited at a public theater to advertise his 
wares. The customer, alleging that the pictures were made arid used 
without her knowledge or consent, brought an action for damages, and 
apparently contended that the defendant's conduct wronged her in two 
respects: (1) as a violation of her right of privacy, and (2) as a false 
and libellous representation that she had sold to the defendant the 
privilege of using her picture for advertising purposes, which brought 
upon her the ridicule and contempt of people in the community. There 
was no proof of special damage, and the trial court sustained a demur- 
rer to the evidence. This action was reversed by the Supreme Court, 
which held that the plaintiff's right of privacy had been violated and 
that recovery could be had without proof of special damages. Kunz v. 
Allen (1918, Kan.) 72 Pac. 532. 

In recent years scarcely any subject has evoked more controversial 
debate both in the courts and in legal periodical literature than has 
the so-called right of privacy. 1 When the question was first presented 
to the New York courts, less than twenty years ago, the absence of 
precedent and the general disinclination of the law to protect individ- 
uals against injuries merely to their sensibilities, caused a majority of 
the court to deny the existence of such right. 2 As is well known, this 
decision produced a popular clamour for legislation which resulted in 
the passage by the New York legislature of a statute which forbade 
the unauthorized use of a person's name or picture for purposes of 
advertising or trade, and gave the injured individual a preventive 
remedy by injunction as well as a remedial action for damages. 3 



"See (1902) 12 Yale Law Journal, 35; The Law of Privacy (1912) 12 
Columbia L. Rev. 693; annotations in 24 L. R. A. (N. S.) 991; 34 ibid. 1137; 
L. R. A. 1915C, 839; and Comment, An Exclusive Privilege to Photograph as 
Property, (1917) 26 Yale Law Journal, 779. 

* Roberson v. Rochester Folding Box Co. (1902) 171 N. Y. 538, 64 N. E. 442. 
This well-known case was a suit for an injunction to restrain the unauthorized 
use of the plaintiff's picture to advertise a brand of flour. There was a strong 
dissenting opinion by Gray, J. 

"N. Y. Laws, 1903, ch. 132; Consol. Laws, 1909, ch. 14, sec. 50-51. The statute 
was held constitutional, and was construed as creating a personal right of 
privacy. Rhodes v. Sperry & Hutchinson Co. (1908) 193 N. Y. 223, 85 N. E. 
1097; affd. (1911) 220 U. S. 502, 31 Sup. Ct. 490; Riddle v. McFaddon (1911) 
201 N. Y. 215, 94 N. E. 644. 

For an interesting case holding that it was tortious under this statute to 
use in a moving-picture film the name and the purported likeness of the 
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Without such legislation the courts of Georgia recognized the right of 
privacy, 4 and other courts have followed in their train; 5 although the 
decisions have not been unamimous in admitting the right. 6 

The opinion in the Kansas case under discussion unfortunately 
makes no effort to clarify the nature or to define the limits of the right 
of privacy. It merely cites with approval passages from the Pavesich 7 
case, which considers the claim to privacy as a personal right having 
"its foundation in the instincts of nature," and passages from Munden 
v. Harris* which considers it "a property right of material profit." 
Between these two views, the opinion makes no choice. Indeed, it 
may be thought to approve them both. 

The interest which a person has in the prevention of the publication 
of his picture without his consent may be of three sorts : ( i ) the desire 
to preserve his mental peace and comfort from disturbance by dis- 
tasteful publicity; (2) the possible profit he may make from his photo- 
graph, if it has commercial value; and (3) the interest in his reputa- 
tion, the loss of which by the false implication that he has sold the 
privilege of using his picture for advertising purposes — if such 
implication does in fact arise from the use of it — may cause him mental 
distress or may prevent his entering into desirable social or business 
relations with other persons. Should the law protect all or any of 
these interests and is it necessary to recognize a right of privacy in 
order to do so? 

If the law aims to protect the interest first mentioned, it is necessary 
to admit the existence of a right of privacy, and to recognize it as a 
right of personality, and not merely as a property right. A person's 
picture may be used in a way which deprives the owner of no possible 
pecuniary profit but causes acute mental distress. 9 Furthermore, if 



plaintiff, obtained by photographing another made up to represent him, see 
Binns v. Vitograph Co. (1911) 210 N. Y. 51, 103 N. E. 1108. 

'Pavesich v. New Eng. Life Ins. Co. (1904) 122 Ga. 190, 50 S. E. 68. This 
is the leading case in support of the right of privacy. It was an action for 
damages for the unauthorized use, for advertising purposes, of the plaintiff's 
picture and an alleged statement by him in favor of life insurance. 

5 Vanderbilt v. Mitchell (1907) 72 N. J. Eq. 910, 67 Atl. 97 (dictum) ; Edison 
v. Edison Polyform &■ Mfg. Co. (1907) 73 N. J. Eq. 136, 67 Atl. 392; Foster- 
Milburn Co. v. Chinn (1909) 134 Ky. 424, 124 S. W. 364; Munden v. Harris 
(1910) 153 Mo. App. 652, 134 S. W. 1076; Douglas v. Stokes (1912) 149 Ky. 
506, 149 S. W. 849 (dictum). 

'Henry v. Cherry (1909) 30 R. I. 13, 73 Atl. 97; Hillman v. Star Publishing 
Co. (1911) 64 Wash. 691, 117 Pac. 594; see also Atkinson v. Doherty & Co. 
(1899) 121 Mich. 372, 80 N. W. 285. 

''Supra, note 4. 

9 Supra, note 5. 

"This was the situation in Hillman v. Star Publishing Co., supra, note 6. 
The court refused to recognize the existence of a right of privacy, but felt that 
an injustice was being done which called for legislation. 
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the right is viewed merely as a property right which protects the 
pecuniary interest of the plaintiff, it is difficult to understand the 
allowance of damages for wounded feelings. 10 In the aspect of a 
property right, the damages should be determined by the commercial 
value of the privilege of using the plaintiff's photograph. The cases, 
however, make no such limitation and, as in the principal case, require 
no proof of special damage. It is believed, therefore, that the right 
of privacy should be frankly recognized as a personal right protecting 
the plaintiff's interest in the preservation of his peace of mind from 
disturbance by unjustifiable publicity. 11 

Laymen, it is submitted, would unhesitatingly affirm that the law 
should protect such an interest. Considerations, historical and prac- 
tical, which have made the courts so reluctant to give remedies for 
mental distress and wounded sensibilities alone, 12 are not present to the 
minds of laymen. Despite these considerations, the right of privacy 
is making its way to recognition by the courts, and rightly so. New 
discoveries in the art of photography and reproduction, the growth 
of a journalism which considers nothing sacred or immune from public 
scrutiny, and an increased importance which advancing civilization 
gives to things emotional and spiritual, require that the law should 
grow away from the notion that only the physical welfare of the indi- 
vidual can receive legal protection. 

If the interest to be.protected by the law is the third one above men- 
tioned, it would seem that no right of privacy need be invoked. Famil- 
iar principles of libel will furnish the injured plaintiff redress, if in 
fact the unauthorized publication of his picture is equivalent to a 
representation that he has sold the privilege of using it, and such a 
representation would bring him into ridicule or contempt. 13 Few, if 
any, of the previous cases have raised the issue squarely whether the 
mere publication of a photograph for advertising purposes does by 



10 It may be argued that damages for feelings may be allowed, as incidental 
to the injury to a property right, as they are in seduction, for example. But 
a more logical explanation seems to be found in considering the right as a 
right of personality. It must be admitted, however, that to view the right solely 
in this aspect causes embarrassment in the application of the remedy by injunc- 
tion. But, as intimated in Vanderbilt v. Mitchell (1907) 72 N. J. Eq. 910, at 
919, equity should depart from the antiquated view that it can enjoin only vio- 
lations of property rights. 

u Space does not here permit any attempt to delimit the right of privacy so 
as to avoid conflict with the principles of free speech and freedom of the 
press. The subject is alluded to in several of the cases cited above. 

"See "Interests of Personality" (1915) 28 Harv. L. Rev. 343, 355-365- 

"Cases such as Peck v. Chicago Tribune Co. (1909) 214 U. S. 185, 29 Sup. 
Ct. 554, must be distinguished, because in them the libel consists in libellous 
words which, by reason of the accompanying photograph, are understood to be 
published of and concerning the plaintiff. 
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implication amount to a libellous representation of this character. 14 
The opinion in the principal case may be thought to approve, though 
not as explicitly as could be wished, the contention that the defendants' 
conduct was libellous. 15 



MISTAKE OR FRAUD AS A GROUND FOR ANNULLING MARRIAGE 

An interesting problem in the law of marriage arising out of the 
present war was presented not long ago to the Tribunal Civil de la 
Seine. Re Schoenberg (1918) 45 Clunet 666. The question was 
whether the fraudulent concealment on the part of the husband that 
he was a subject of an enemy country was sufficient to entitle the wife 
to an annulment of the marriage. The facts briefly were as follows : 
A Frenchwoman married one Schoenberg in Paris on August 25, 1914. 
Schoenberg had told her falsely that he was an Alsatian by birth, and 
therefore a Frenchman by nationality, and the marriage certificate 
recited the same facts. He was in fact a German subject and had been 
born in Darmstadt. The wife petitioned for an annulment of the mar- 
riage and the court granted it. 1 Would the same decision be reached 
in this country, in England, and elsewhere? A comparative study of 
the problems presented by cases or legislative provisions dealing with 
the annulment of marriage may be of interest. 

Art. 180 of the French Civil Code allows annulment where the con- 
sent has not been freely given or there has been a mistake as to the 
person. 2 The article assumes that there has been a consent to marry 
but that such consent is "defective." If there were no meeting of the 
minds the marriage would be deemed "non-existing" that is, void, 
instead of being "nul," that is, voidable. Ordinary contracts may be 
annulled in France on the ground of duress, fraud or mistake. By 



14 In Henry v. Cherry, supra, note 6, the count for libel, which the court held 
insufficient, contained no allegation that the publication of the plaintiff's picture 
constituted a false representation that he had sold the privilege of using it. In 
the Pavesich case, the Chinn case, and Munden v. Harris, supra, the publication 
of the picture was accompanied by a testimonial or statement falsely ascribed 
to the plaintiff, and which if true would hold him up to ridicule. 

15 Professor Wigmore contends that the law goes beyond the principles of 
libel and recognizes a person's right not to have a belief or utterance falsely 
attributed to him. This subject is closely related to the right of privacy, and 
Professor Wigmore's interesting article "The Right against False Attribution 
of Belief or Utterance" (1916) 4 Ky. L. J. 1, should be read in this connection. 

1 The petition was granted on the ground of mistake, the nationality of a 
person being regarded by the court as an element of his civil personality and 
in time of war as an essential element of such personality. 

2 Art. 180 of the French Civil Code provides as follows : 

"A marriage which has been contracted without the free consent of both 
parties, or without the free consent of one of them, can only be avoided by the 
parties themselves, or by the party whose consent was not freely given. 

"When there has been a mistake as to the person the marriage can only be 
avoided by the person who was led into the mistake." 



